
 This memorandum relates to the Family Homes and Homelessness (Scotland) Bill (SP
Bill 13) as introduced in the Scottish Parliament on 4 April 2000

 

 SP Bill 13-FM 1 Session 1 (2000)
 

 

 FAMILY HOMES AND HOMELESSNESS
(SCOTLAND) BILL

 
 ——————————

 
FINANCIAL MEMORANDUM

 (AND PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE
COMPETENCE)

 ——————————
 

FINANCIAL MEMORANDUM

 INTRODUCTION

1. This document relates to the Family Homes and Homelessness (Scotland) Bill
introduced in the Scottish Parliament on 4 April 2000.  It has been prepared by Robert
Brown, who is the member in charge of the Bill, to satisfy Rule 9.3.2 of the
Parliament’s Standing Orders.  It does not form part of the Bill and has not been
endorsed by the Parliament.

2. Sections 1-4 of the Bill make changes to court arrangements for dealing with
creditor possession and landlord possession claims. In general, this will not impose
additional costs on either creditors or landlords. In cases affected by the Bill, there may
be delay in recovery of funds due to the creditor or landlord. However any legal costs of
such delay would normally be borne by the householder, and both mortgage and rent
agreements will sometimes have provision for interest on delayed payments. In the
exceptional case, sums due will become unrecoverable, but this is expected to be offset
by more stable financial arrangements resulting from court intervention and money
advice under the Bill, and from savings to the public purse from fewer families
becoming homeless.

3. Section 5 of the Bill changes the nature of the duty on local authorities in
providing accommodation in priority homeless cases. It is not anticipated that this will
impose any additional costs: indeed it may save extra costs of temporary
accommodation, for example in bed and breakfast facilities. The vast majority of local
authorities are, in any event, already providing permanent accommodation in the
circumstances contemplated by this section.
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4. Section 6 of the Bill provides a right of appeal by summary application to the
sheriff as a convenient and economic alternative to an action of judicial review before
the Court of Session. Increased cost on sheriff court administration should be more than
offset by savings in more expensive Court of Session cases.

5. Section 7 of the Bill recognises that, after stock transfer under the Scottish
Executive’s new housing partnership arrangements, some local authorities will have
inadequate housing under their direct control to fulfil their duties in terms of
homelessness legislation. It therefore imposes duties on certain landlords to co-operate
with local authorities in discharging such functions. There would be some
administrative burden on such landlords in consequence, but such burden is, in practice,
part and parcel of normal housing management arrangements and would not impose
additional costs. Further, there would be an offsetting saving to the public purse as a
result of the smoother operation of homeless provision by councils.

6. Section 8 of the Bill extends the powers of the Court of Session and the Sheriff
Courts Rules Council to enable them to prescribe an expedited summary procedure in
housing cases. This is intended to save cost and speed up justice in this field.

 COSTS ON THE SCOTTISH ADMINISTRATION

7. The proposals in the Bill would impact on the Scottish Administration in several
ways.  First there may be resource implications for the sheriff courts. Second, there may
be claims for legal aid from those involved in creditor possession, landlord possession
or homelessness cases in the sheriff court. Thirdly, the Scottish Administration might
wish to give extended guidance under section 7 of the Bill.

Sheriff Courts

8. Sections 1-4 of the Bill extend the duties and discretion of the sheriff in creditor
possession and landlord possession cases.

9. It is impossible to estimate how many cases will be affected by these provisions.
The existence of greater court discretion in possession cases should lead to improved
pre-court procedures by creditors and landlords and a consequent reduction in the total
number of such cases coming to court. The net effect on court time is expected to be
neutral. In any event, a reduction in the number of families becoming homeless should
reduce the burden on the public purse in other ways. It is also contemplated that the
Scottish Courts Administration would implement an expedited procedure to enable
summary decisions to be made by the courts in these cases without written defences or
formal proof. The Court of Session is to be given wider powers of rule-making for this
purpose.
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10. Section 6 provides a new right of appeal to the sheriff by summary application in
priority homelessness cases. The new provision will probably eliminate most judicial
review applications to the Court of Session, but will lead to a corresponding increase in
cases before the Sheriff Court.  The wider provisions of the new section may lead to an
increase in the total number of cases involved, but such an increase would be offset by
the reduced costs of individual cases. Further, it is contemplated that the Scottish Courts
Administration might wish to give consideration to using summary application
procedures to provide a simplified and economic method of disposal of such cases.

Legal Aid

11. Legal aid will be available as at present to defenders in possession cases and to
applicants to the sheriff under the new procedure in section 6, providing the individuals
meet the requisite criteria.  Many defenders are currently unrepresented in possession
cases, and this is likely to continue.  It is recognised that more people may apply for
legal aid as a result of the wider powers of the sheriff in such cases, but it is quite
impossible to estimate the extent of this. In any event, this could be dealt with by
administrative arrangements such as making provision under Legal Advice and
Assistance rather than under section 1 of the Legal Aid (Scotland) Act. It is not thought
that such applications will impose a significant strain on the legal aid budget.

12. As already indicated, any increase in case numbers as a result of section 6 is
likely to be offset by reduced court costs, particularly with the reformed court
procedures proposed, and the net effect on legal aid is likely to be neutral.

 COSTS ON LOCAL AUTHORITIES

13. Local authorities are one of the main category of pursuer in landlord possession
cases. They may suffer delays in recovery of rent payments in some instances.
However any legal costs of such delay would normally be borne by the tenant, and rent
agreements will sometimes have provision for interest on delayed payments.  In the
exceptional case, sums due will become unrecoverable, but this is expected to be offset
by more stable financial arrangements resulting from court intervention and money
advice under the Bill, and from savings to the Council from less families becoming
homeless.

 COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES

Costs on businesses and other bodies

14. Some businesses may be creditors or landlords and be affected by sections 1-3 of
the Bill. They might be social landlords, or private businesses. They may suffer delayed
payment of mortgage or rent.  However any legal costs of such delay would normally be
borne by the debtor, and mortgage and rent agreements will frequently have provision
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for interest on delayed payments.  Further, in creditor possession cases, the creditor will
normally have the benefit of potential equity in the property as a cushion.  Whether or
not there was such equity would be a circumstance for the sheriff to take into account in
consideration of whether to grant any form of leeway to the debtor.  The effect of
section 6 on social landlords has already been considered.

Costs on individuals

15. Individuals who are creditors or landlords in possession cases might be affected
in similar fashion to businesses. Any individual circumstance of such individual would
be part of the circumstances to be balanced up by the sheriff in his decision.

 ——————————

 PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE COMPETENCE

16. On 23 March 2000, the Presiding Officer (Sir David Steel) made the following
statement:

“In my view, the provisions of the Family Homes and Homelessness (Scotland)
Bill would be within the legislative competence of the Scottish Parliament.”
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